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Abstract 
Contracts are fundamental legal instruments in civil relations because they establish 
rights, obligations, risk allocation, and legal consequences for the parties. This study 
aims to analyze the application of civil law principles in contract drafting in 
Indonesia, particularly the translation of legal principles into contractual clauses that 
balance the rights and obligations of the parties and provide legal protection. This 
study employs a normative juridical method using statutory, conceptual, and 
analytical approaches. The study analyzed primary and secondary legal materials 
qualitatively through doctrinal analysis and legal interpretation. The findings 
demonstrate that freedom of contract, consensualism, pacta sunt servanda, good faith, 
and contractual balance constitute essential foundations of effective contract 
drafting. Contract clauses should clearly regulate the parties’ identity and capacity, 
contractual objects, rights and obligations, performance standards, risk allocation, 
breach, force majeure, and dispute resolution. The findings further indicate that 
drafting techniques function as preventive legal protection by reducing ambiguity, 
limiting contractual imbalance, and strengthening legal certainty. The study 
concludes that effective contract drafting must extend beyond formal validity and 
integrate substantive fairness, proportionality, transparency, and legal protection to 
ensure balanced and enforceable civil relationships.  
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1. Introduction 
Contracts are a fundamental instrument in civil law because they provide the 

legal basis for establishing relationships between parties of creating rights, 
obligations, and binding legal consequences. In modern society, almost all economic 
and social activities have a contractual dimension, including sales transactions, 
business partnerships, financing, investment, and digital-technology-facilitated legal 
relationships. Contracts can no longer be viewed merely as administrative 
documents that record the parties’ agreements. Rather, they function as legal 
instruments that determine risk allocation, transaction certainty, performance 
mechanisms, and dispute resolution (Lie et al., 2023). The increasing complexity of 
economic activities therefore requires contract drafting to translate fundamental 
civil law principles into clear, systematic, and legally enforceable contractual 
provisions. 

In Indonesia, contract regulation is primarily grounded in Book III of the Civil 
Code (Kitab Undang-Undang Hukum Perdata/KUHPerdata), which governs 
obligations. Article 1313 defines an agreement as an act by which one or more 
persons bind themselves to one or more other persons. Article 1320 further 
establishes four requirements for the validity of an agreement's validity: consent, 
capacity of the parties’ capacity, a specific object, and a lawful cause. These 
requirements constitute the fundamental legal basis for determining the validity of 
contractual relationships (Politon, 2017; Sugiastuti & Purnamasari, 2023). In 
addition, Article 1338 recognizes the binding force of legally concluded agreements. 
It reflects the principle of freedom of contract, provided that the agreement does not 
contravene applicable law, morality, or public order. Nevertheless, the formal 
validity of a contract does not necessarily guarantee a balanced and equitable 
contractual relationship. 

This issue is particularly evident in the increasing use of standard contracts in 
business transactions. Standard contracts provide efficiency, uniformity, and 
convenience because one party generally prepares the contractual provisions in 
advance. However, they may also create an imbalance when the party with weaker 
bargaining power has limited opportunities to negotiate the contractual terms 
(Ginting, 2014). This phenomenon illustrates the tension between freedom of 
contract and contractual justice. Although standard clauses cannot be eliminated 
because of their practical importance in commercial activities, their formulation 
requires appropriate legal control to prevent provisions that disproportionately 
disadvantage one party (Muaziz & Busro, 2015). Similar concerns arise with 
unilateral cancellation clauses, ambiguous provisions of fulfilling obligations, and 
differing interpretations of the limits of contractual freedom. Pahlefi et al. (2019) 
demonstrate that the tension between freedom of contract and the prohibition of 
unilateral cancellation remains a significant issue in Indonesian contract law, 
indicating the need for clearer application of contractual principles. 

The development of digital transactions and economic globalization has further 
intensified these challenges. Electronic contracts, cross-border transactions, and the 
widespread use of standardized contractual arrangements require drafting 
techniques that are capable of providing legal certainty while protecting the interests 
of the parties proportionally (Pribadi, 2025). Against this background, a research gap 
remains in studies that examine contract drafting not only from the perspective of 
contractual validity or standard clauses in particular sectors, but as an integrated 
legal drafting process connecting civil law principles, clause construction, and legal 
protection. This study addresses this gap by positioning contract drafting as a 
practical mechanism for translating civil law principles into contractual provisions 
that balance rights and obligations. Its novelty lies in integrating the normative 
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principles of contract law with clause-drafting techniques and the protection of 
parties’ legal interests within a broader civil law framework. 

This study aims to analyze the application of civil law principles in contract 
drafting in Indonesia, particularly by examining how legal principles are translated 
into contractual clauses and how such clauses can promote balanced rights and 
obligations while providing legal protection. The study is guided by three research 
questions: How are civil law principles applied in the contract drafting process in 
Indonesia? How can the construction of contract clauses reflect a balance between 
the rights and obligations of the parties? How can contract drafting techniques 
function as an instrument of legal protection for parties in civil relations? These 
questions enable the study to examine the relationship between normative contract 
principles and their practical implementation in drafting contractual provisions. The 
study contributes an integrated perspective on civil law principles, clause 
construction, contractual balance, and legal protection, while providing practical 
guidance for drafting clear, proportionate, and legally protective contracts. 

2. Methods  
This study employs a normative juridical research method to examine the 

application of contract validity principles under Article 1320 of the Indonesian Civil 
Code, particularly the requirements of consent, capacity of the parties, a specific 
object, and a lawful cause as the prerequisites for a valid agreement. This method 
was selected because the research focuses on legal norms, contractual principles, 
statutory provisions, and legal doctrines relevant to the development of contract law 
in Indonesia. The study applies three complementary approaches: statutory, 
conceptual, and analytical approaches. The statutory approach examines relevant 
provisions of the Civil Code, particularly Article 1320 on the validity requirements 
of agreements and Article 1338 on freedom of contract and the binding force of 
agreements. The conceptual approach analyzes fundamental principles of contract 
law, including consensualism, freedom of contract, pacta sunt servanda, good faith, 
and contractual balance. Meanwhile, the analytical approach examines contemporary 
contractual issues, including the use of standard clauses, unequal bargaining 
positions, unilateral cancellation, and challenges associated with electronic 
contracts. 

The legal materials consist of primary and secondary legal materials. Primary 
legal materials include the Civil Code and other relevant legislation governing 
contractual relationships. Secondary legal materials comprise scientific journal 
articles, legal books, research findings, and academic publications discussing 
contract validity, contractual principles, standard clauses, freedom of contract, and 
legal protection. The legal materials were selected based on their relevance to the 
research questions and their contribution to understanding the application of 
contract law principles in contemporary contractual practices. 

The analysis was conducted qualitatively through doctrinal analysis and legal 
interpretation. The analysis examines the relationship between the normative 
provisions of Article 1320 and contemporary contract practices, particularly 
regarding the protection of contractual autonomy and the balance of rights and 
obligations between the parties. The study interprets relevant legal principles and 
doctrines systematically to identify their implications for contract drafting and legal 
protection. Through this approach, the study evaluates the continuing relevance of 
classical contract law principles in modern transactions. It examines the need for an 
adaptive interpretation of contractual validity within the Indonesian legal system. 
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3. Results and Discussion 

3.1. Application of Civil Law Principles in the Contract Drafting Process  
Contract drafting in the Indonesian legal system is essentially the process of 

applying civil law principles to a written legal instrument governing the relationship 
between the parties. A good contract must not only satisfy the formal requirements 
of validity but also reflect fundamental principles such as freedom of contract, 
consensualism, pacta sunt servanda, and good faith. These principles provide the basis 
for ensuring legal certainty while maintaining a balance between the interests of the 
parties (Alfarisi et al., 2023; Agustini et al., 2024). 

The first principle underlying contract drafting is freedom of contract. This 
principle gives parties the authority to decide whether to agree, with whom to 
conclude it, and how to formulate its substance and form. In Indonesian law, this 
principle is reflected in Article 1338 paragraph (1) of the Civil Code, which states 
that a legally concluded agreement binds the parties as law. Thus, parties are free to 
regulate their interests through mutually agreed contractual clauses. However, such 
freedom is not absolute because it remains subject to legal provisions, propriety, 
morality, and contractual justice (Harianto, 2016; Susanti, 2024). 

The application of freedom of contract faces particular challenges in standard 
contracts, which parties with stronger economic or legal positions often draft 
unilaterally. The weaker party may have little opportunity to negotiate and may only 
accept or reject the predetermined terms. Although standard contracts provide 
efficiency and transaction certainty, their use must observe the principle of balance 
to prevent exploitative or detrimental clauses. Ginting (2014) emphasizes the 
importance of maintaining the existence of standard clauses while ensuring that their 
application does not undermine contractual fairness. Accordingly, contract drafters 
must ensure that freedom in determining contractual content remains within the 
boundaries of legal protection and justice. 

The second principle is consensualism, which establishes that a contract arises 
from agreement between the parties. In drafting, consent concerns not merely the 
formal signing of a document but also the parties’ understanding of their rights, 
obligations, contractual object, and legal consequences. Contractual provisions 
should therefore be formulated clearly and systematically to avoid ambiguity and 
differing interpretations that may generate disputes. Lie et al. (2023) explain that the 
legal force of a contract derives not only from its written form but also from the 
parties’ free will to bind themselves. 

The principle of pacta sunt servanda further establishes that a legally concluded 
contract is binding and must be performed by the parties. This principle should be 
reflected in clauses that clearly regulate performance, fulfillment mechanisms, 
timeframes, responsibilities, and consequences of breach. Such clarity reduces 
uncertainty in contractual implementation. As Politon (2017) demonstrates, 
fulfillment of contractual rights and obligations constitutes an important form of 
legal protection because violations may generate civil liability, including 
compensation. Good faith is likewise essential from negotiation through contract 
performance. It requires the parties to act honestly and fairly and to refrain from 
abusing contractual rights. In drafting, good faith should be reflected in clauses that 
consider the interests and legal positions of both parties rather than 
disproportionately benefiting one side. Muaziz and Busro (2015) emphasize that 
contractual arrangements should pursue not only legal certainty but also substantive 
justice. 

The concrete application of these principles is closely connected to Article 1320 
of the Civil Code, which establishes four requirements for a valid agreement: consent, 
capacity, a specific object, and a lawful cause. Consensualism matters because an 
agreement forms only through the parties’ mutual intention to bind themselves. Such 
consent must reflect genuine and voluntary will and should be free from coercion or 
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undue influence (Fahamsyah et al., 2020; Tarmizi, 2020). Azam et al. (2020) further 
demonstrate the relevance of undue influence in contractual relationships, 
particularly where bargaining positions are unequal. 

Consensualism is closely related to freedom of contract because contractual 
freedom can only operate effectively when based on genuine and voluntary consent. 
This challenge is increasingly relevant in standard and digital contracts, where 
differences in bargaining power may influence the formation of consent (Shoimah, 
2026). Therefore, the application of Article 1320 requires careful attention to the 
parties’ agreement, legal capacity, contractual object, and lawful purpose. As Bell 
(2018) and Adrianto et al. (2026) indicate, these elements provide the normative 
foundation for contractual legitimacy and legal protection. Therefore, civil law 
principles demonstrate that contracts are not merely administrative documents but 
legal instruments that must balance freedom and responsibility. Effective drafting 
therefore requires the integration of freedom of contract, consensualism, pacta sunt 
servanda, and good faith to establish legally valid agreements and provide 
appropriate protection for all parties. 

3.2. Construction of Contract Clauses   
The construction of contract clauses is a fundamental element in establishing a 

balanced legal relationship between the parties (Hartawan et al., 2024; Charisma, 
2026). Contract clauses function not only as technical formulations of the agreement 
but also as legal instruments that determine the distribution of rights, obligations, 
risks, and responsibilities throughout the contractual relationship. Therefore, clause 
drafting must be systematic and guided by the principles of balance, legal certainty, 
and protection of the parties’ interests (Prihadiati & Sanjaya, 2026). From a civil law 
perspective, contractual balance does not require the parties to receive identical 
rights and obligations. Rather, it requires proportionality between their respective 
interests, contributions, and risks. This principle is closely connected to freedom of 
contract, which allows parties to determine the content of their agreement. However, 
parties must exercise contractual freedom in good faith and should not create 
provisions that unfairly benefit one party. Muaziz and Busro (2015) emphasize that 
imbalance often arises when parties with stronger bargaining positions draft clauses 
unilaterally, particularly in standard contracts. 

One important element is the clause identifying the parties and their legal 
capacity of the parties. This provision ensures that the parties possess the authority 
and capacity to perform legal acts. Clear identification of the parties, their legal 
status, and authority to act is essential to prevent disputes concerning contractual 
validity. This requirement corresponds to the subjective elements of Article 1320 of 
the Civil Code, namely consent and the capacity of the parties (Sugiastuti & 
Purnamasari, 2023). Clauses concerning the contractual object and scope of 
performance are equally important for establishing legal certainty. The object must 
be clearly defined so that each party understands the performance required. 
Ambiguity about the object, performance standards, quality, deadlines, or payment 
mechanisms may lead to different interpretations and potentially result in breach of 
contract. As Politon (2017) explains, clearly defining reciprocal rights and 
obligations is essential because contractual relationships fundamentally involve an 
exchange of performances. 

Contractual balance must also be reflected in provisions governing the parties’ 
rights and obligations (Arifaturahman et al., 2026). Such provisions should establish 
reciprocal responsibilities rather than disproportionately favoring one party. In 
business contracts, for example, a service provider may be required to perform 
services to agreed standards, while the service user must pay within the specified 
timeframe and through the specified mechanism. Clear formulation of these 
reciprocal obligations strengthens certainty and balance within the contractual 
relationship. 
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A balanced contract should also include provisions on breach, risk allocation, 
force majeure, and dispute resolution (Syafrie et al., 2025; Ni’am et al., 2025). A 
breach clause should specify the type of breach, the notification mechanism, the 
remedy period, and the legal consequences. A force majeure clause should regulate 
circumstances beyond a party’s control that prevent contractual performance. 
Similarly, dispute resolution provisions should establish whether disputes will be 
resolved through litigation or alternative mechanisms. These clauses provide 
procedural certainty and function as preventive legal protection against potential 
contractual conflicts (Satryawangsa, 2023). 

The need for balance becomes particularly evident in standard contracts. 
Although standard clauses are generally permissible because they promote 
transactional efficiency, problems may arise when they unilaterally transfer 
responsibilities, disproportionately restrict rights, or impose obligations exclusively 
on one party. Ginting (2014) argues that standard clauses remain acceptable 
provided that they comply with legal provisions and principles of justice. In 
consumer relationships, legal protection is also reflected in restrictions on clauses 
that eliminate or reduce the responsibilities of business actors (Noholo et al., 2023). 
Contract clauses should be formulated according to transparency, proportionality, 
and protection of the parties’ interests. Harianto (2016) and Susanti (2024) 
emphasize that although Article 1338 of the Civil Code recognizes freedom of 
contract, such freedom is not unlimited and must be exercised in good faith and 
propriety. Standard clauses may therefore remain useful in business transactions as 
long as they do not undermine contractual balance or impose unreasonable transfers 
of responsibility (Noholo et al., 2023; Solihin et al., 2025). 

Modern transactions further require contractual clauses to adapt to technological 
developments and increasingly complex business relationships. Electronic and 
standard contracts must provide legal certainty while ensuring substantive 
protection for the parties (Silalahi & Batara, 2026). As Simatupang and Nababan 
(2026) indicate, effective contract construction should therefore integrate formal 
validity with substantive justice. Ultimately, an ideal contract is not merely legally 
valid but also transparent, proportional, and based on good faith, enabling 
contractual clauses to function as effective instruments of justice, legal certainty, and 
protection in civil relations. 

3.3. Contract Drafting Techniques as an Instrument of Legal Protection  
Contract drafting techniques play a strategic role in establishing legal protection 

for the parties because contracts function not only as written evidence of an 
agreement but also as preventive instruments for anticipating potential disputes 
(Wibowo et al., 2021; Chandra, 2022). In civil relations, legal protection is realized 
through clear, systematic, and balanced clauses that enable the parties to understand 
and perform their respective rights, obligations, responsibilities, and legal 
consequences proportionally. Therefore, the quality of contract drafting 
significantly influences the effectiveness of contracts in regulating private legal 
relationships. 

Legal protection begins with ensuring the legality and validity of the agreement. 
Contract drafters must ensure that the contract fulfills the requirements under 
Article 1320 of the Civil Code, namely consent, capacity of the parties, a specific 
object, and a lawful cause. These elements constitute not merely formal requirements 
but the foundation of the contract’s validity and binding force. Failure to satisfy these 
requirements may result in a contract being voidable or void, thereby creating legal 
uncertainty for the parties (Sugiastuti & Purnamasari, 2023). Drafting should begin 
with the accurate identification of the parties, their legal capacity, the purpose of the 
agreement, and its contractual object. 

Contract drafting also includes clauses designed to anticipate various 
circumstances during contractual performance. Provisions on rights and obligations, 
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payment mechanisms, performance standards, deadlines, and responsibilities are 
essential to prevent differences in interpretation. A clearly formulated contract 
establishes a common understanding of the scope of the legal relationship and 
reduces the potential for disputes. Conversely, ambiguous clauses may generate 
conflicting interpretations and increase the risk of breach of contract (Politon, 2017). 
Clauses on risk allocation and dispute resolution further strengthen protection. 
Contractual performance may be affected by economic changes, force majeure, or 
failure by one party to fulfill its obligations. Contracts should regulate breach, 
compensation, force majeure, and dispute resolution mechanisms. These provisions 
provide legal guidance when contractual violations occur and reduce the possibility 
of unilateral actions that may harm either party (Hennings et al., 2022). 

Contract drafting is also closely connected with good faith and contractual 
balance. Freedom of contract may create an imbalance when a party with stronger 
bargaining power uses its position to impose excessively advantageous provisions. 
This problem is especially evident in standard contracts, where clauses are often 
prepared by the dominant party with insufficient negotiation. Although standard 
contracts provide efficiency, their use must remain subject to principles of fairness, 
good faith, and protection of the weaker party (Harianto, 2016; Susanti, 2024). 
Muaziz and Busro (2015) similarly emphasize the importance of maintaining 
contractual balance when determining the content of contractual provisions. 

In this context, drafting techniques function as a mechanism for balancing the 
interests of the parties through transparent and proportional clauses. Provisions 
concerning limitation of liability, unilateral cancellation, or the transfer of risks must 
be carefully formulated so that they do not undermine contractual fairness. Pahlefi 
et al. (2019) demonstrate that unilateral cancellation clauses may create tension 
between freedom of contract and legal protection when contractual provisions are 
formulated without adequate consideration of the interests of both parties. The 
protective function of contracts has become increasingly important with the 
development of electronic transactions and technology-based business relationships. 
Electronic contracts create additional concerns regarding validity, verification, 
transaction security, and the protection of parties’ interests. Contract drafting must 
therefore adapt by clearly regulating the identity of the parties, electronic consent 
mechanisms, transaction security, and the responsibilities of each party (Pribadi, 
2025). This adaptation is particularly important because modern business 
relationships may involve complex transactions and unequal bargaining positions. 

Contract drafting should be understood not merely as the process of putting an 
agreement into written form but as a legal strategy for establishing protection in 
civil relations. A systematically drafted contract based on civil law principles and 
expressed through clear, transparent, and balanced clauses can function as both a 
preventive and corrective instrument in addressing potential disputes. Clear 
contractual provisions can also serve as legal evidence when a party fails to perform 
its obligations, while the use of standard clauses must remain controlled to preserve 
contractual balance and good faith (Politon, 2017). Effective contract drafting 
integrates freedom of contract, propriety, balance, and good faith with the 
requirements of contractual validity. Such an approach enables contracts to function 
not only as legally binding documents but also as instruments that provide legal 
certainty, contractual fairness, and effective protection for all parties (Silalahi & 
Batara, 2026; Simatupang & Nababan, 2026). 

4. Conclusion 
The findings demonstrate that civil law principles provide the normative 

foundation for effective contract drafting in Indonesia. The principles of freedom of 
contract, consensualism, pacta sunt servanda, good faith, and contractual balance must 
be translated into clear, transparent, and proportional clauses. Contract clause 
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construction is essential for balancing the rights, obligations, risks, and 
responsibilities of the parties, particularly in standard contracts where differences in 
bargaining power may create contractual imbalance. The study also finds that 
contract drafting functions as an important instrument of legal protection by 
ensuring contractual validity, clarifying performance obligations, allocating risks, 
regulating breach and dispute resolution, and adapting to electronic transactions. 
These findings imply that contract drafting should extend beyond formal compliance 
with Article 1320 of the Civil Code and incorporate substantive fairness and 
preventive legal protection. 

This study is limited by its normative juridical approach, which relies primarily 
on legislation and doctrinal legal materials and therefore does not empirically 
examine how legal practitioners implement contract-drafting practices or how 
contracting parties experience them. Future research should complement normative 
analysis with empirical and comparative approaches, including interviews, case 
studies, and analysis of actual contractual documents, to assess how civil law 
principles are applied in practice. Further research may also examine the 
effectiveness of contractual protection in electronic contracts, standard-form 
agreements, and cross-border transactions, particularly in addressing unequal 
bargaining power and emerging digital legal relationships. 
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